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Ó ñòàòò³ äîñë³äæåíî íàáóòòÿ ð³øåííÿì çà ðåçóëüòàòàìè ðîçãëÿäó çðàçêîâî¿
ñïðàâè îçíàê ñóäîâîãî ïðåöåäåíòó íà ïðèêëàä³ ð³øåííÿ Âåðõîâíîãî Ñóäó Óêðà¿íè
ïî çðàçêîâ³é ñïðàâ³ ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðàõóâàííÿ ïåí³ çà
íåñâîº÷àñíó ñïëàòó ºäèíîãî âíåñêó ïëàòíèêàì ïîäàòê³â, çàðåºñòðîâàíèì ó çîí³
ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿. Äîâåäåíî, ùî çàçíà÷åíà âèùå ïîñòàíîâà
º ïåðøèì ñóäîâèì ïðåöåäåíòîì, âèíåñåíèì ïî ïîäàòêîâèì ñïîðàì. Ðîçãëÿíóòî
äîö³ëüí³ñòü âèêîðèñòàííÿ ñóäîâîãî ïðåöåäåíòó ÿê äæåðåëà ïîäàòêîâîãî ïðàâà â
ïðàâîâ³é ñèñòåì³ Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: çðàçêîâà ñïðàâà, ð³øåííÿ Âåðõîâíîãî Ñóäó Óêðà¿íè, ïëàòíèê,
ñóäîâèé ïðåöåäåíò, äæåðåëî ïðàâà.

Â ñòàòüå èññëåäîâàíî ïðèîáðåòåíèå ðåøåíèåì ïî ðåçóëüòàòàì ðàññìîòðåíèÿ
îáðàçöîâîãî äåëà ïðèçíàêîâ ñóäåáíîãî ïðåöåäåíòà íà ïðèìåðå ðåøåíèÿ Âåðõîâíîãî
Ñóäà Óêðàèíû ïî îáðàçöîâîìó äåëó î ïðèìåíåíèè øòðàôíûõ ñàíêöèé è ïåíè çà
íåñâîåâðåìåííóþ îïëàòó åäèíîãî âçíîñà ïëàòåëüùèêàìè íàëîãà, çàðåãèñòðèðî-
âàííûìè â çîíå àíòèòåððîðèñòè÷åñêîé îïåðàöèè. Äîêàçàíî, ÷òî ïîñòàíîâëåíèå
ÿâëÿåòñÿ ïåðâûì ñóäåáíûì ïðåöåäåíòîì, âûíåñåííûì ïî íàëîãîâûì ñïîðàì. Ðàñ-
ñìîòðåíî öåëåñîîáðàçíîñòü èñïîëüçîâàíèÿ ñóäåáíîãî ïðåöåäåíòà êàê èñòî÷íèêà
íàëîãîâîãî ïðàâà.

Êëþ÷åâûå ñëîâà: îáðàçöîâîå äåëî, ðåøåíèå Âåðõîâíîãî Ñóäà Óêðàèíû, ïëà-
òåëüùèê, ñóäåáíûé ïðåöåäåíò, èñòî÷íèê ïðàâà.

Ñóäîâà ðåôîðìà, ùî â³äáóëàñÿ â Óêðà¿í³ ó 2017 ð., âíåñëà ñóòòºâ³ çì³íè ó
ñèñòåìó ñóäî÷èíñòâà, ñòàòóñ ñóää³â, ïðîöåñóàëüíå çàêîíîäàâñòâî òà ³íø³ àñïåêòè
ñèñòåìè ñóäî÷èíñòâà Óêðà¿íè, îäíèì ³ç ÿêèõ º çàïðîâàäæåííÿ ñóäîâîãî ïðåöåäåíòó
â ñèñòåì³ ïðàâà Óêðà¿íè. Íà ñó÷àñíîìó åòàï³, çã³äíî ç îíîâëåíèì çàêîíîäàâñòâîì
â Óêðà¿í³, ð³øåííÿ Âåðõîâíîãî Ñóäó Óêðà¿íè çà ðåçóëüòàòàìè ðîçãëÿäó çðàçêîâî¿
ñïðàâè (íàäàë³ – çðàçêîâ³ ð³øåííÿ) íàáóëè îçíàê ñóäîâèõ ïðåöåäåíò³â. Ïèòàííÿ
çàïðîâàäæåííÿ ñóäîâîãî ïðåöåäåíòó íàáóâàº îñîáëèâî¿ àêòóàëüíîñò³ ó ïîäàòêîâîìó
ïðàâ³. Êîíôë³êòí³ñòü ïîäàòêîâèõ ïðàâîâ³äíîñèí, íåïîñë³äîâí³ñòü â³ò÷èçíÿíîãî
çàêîíîäàâöÿ ïðè ðîçðîáëåíí³ òà ïðîâàäæåíí³ íîâèõ íîðì ïîäàòêîâîãî çàêîíî-
äàâñòâà, ïîðóøåííÿ áàëàíñó ïðèâàòíèõ ³ ïóáë³÷íèõ ³íòåðåñ³â ïðè îïîäàòêóâàíí³
íà êîðèñòü ïóáë³÷íèõ ³íòåðåñ³â, ä³ÿëüí³ñòü Äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè,
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ñïðÿìîâàíà íà çàáåçïå÷åííÿ ðåàë³çàö³¿ âèêëþ÷íî ô³ñêàëüíî¿ ôóíêö³¿, íèçüêà
ïîäàòêîâà äèñöèïë³íà ïëàòíèê³â ïîäàòê³â – âñå öå ïðèçâîäèòü äî êàòàñòðîô³÷íîãî
çðîñòàííÿ ê³ëüêîñò³ ïîçîâ³â çà ïîäàòêîâèìè ñïîðàìè, ùî ïîäàþòüñÿ äî àäì³í³ñò-
ðàòèâíèõ ñóä³â Óêðà¿íè. Ïðîòå âèð³øåííÿ ïîäàòêîâèõ ñïîð³â ñóäàìè â Óêðà¿í³ –
ñïðàâà äîâãà ³ íåïåðåäáà÷óâàíà. Çà àíàëîã³÷íèìè ñïðàâàìè ð³çíèìè ñóäàìè
ïðèéìàþòüñÿ ð³çí³ ð³øåííÿ, ïðè öüîìó íå ëèøå ñóäàìè ïåðøî¿ ³íñòàíö³¿, à é Âè-
ùèì àäì³í³ñòðàòèâíèì ñóäîì Óêðà¿íè. Îòæå, çàïðîâàäæåííÿ ñóäîâîãî ïðåöåäåíòó
ìàº âàæëèâå çíà÷åííÿ ñàìå ó ïîäàòêîâèõ ïðàâîâ³äíîñèíàõ, òîìó ùî ñïðèÿòèìå
ðåàë³çàö³¿ ïðàâà íà ñïðàâåäëèâèé ñóä, ÿêå, çã³äíî ç³ ñò. 6 ªâðîïåéñüêî¿ êîíâåíö³¿
ç ïðàâ ëþäèíè, ïîëÿãàº ó ºäèíîìó çàñòîñóâàíí³ çàêîíó.

Ïðî äîö³ëüí³ñòü âèêîðèñòàííÿ ñóäîâîãî ïðåöåäåíòó ÿê äæåðåëà ïîäàòêîâîãî
ïðàâà â ïðàâîâ³é ñèñòåì³ Óêðà¿íè ãîâîðèëè Ë. Âîðîíîâà [1, ñ. 156–157], Î. Äìèòðèê
[2, ñ. 216], ². Êðèâèõ [3, ñ. 18–19], Î. Çîëîòàðüîâà [4], Ñ. Ïåïºëÿºâ [5, ñ. 249],
Ê. Ñàñîâ [6, ñ. 35], Î. ßêóøåâ [7, ñ. 34], ². Öâºòêîâ [8, ñ. 16] òà ³íø³, òîìó ââåäåííÿ
â íàö³îíàëüíó ïðàâîâó ñèñòåìó ñóäîâîãî ïðåöåäåíòó ó ôîðì³ çðàçêîâèõ ð³øåíü
âàæêî ïåðåîö³íèòè. Ïðîòå, âðàõîâóþ÷è íîâèçíó öüîãî ³íñòèòóòó, íåîáõ³äíî äîñë³-
äèòè, ÷è ³ñíóþòü òàê³ ð³øåííÿ, ÿê äæåðåëà ïðàâà, ó ïîäàòêîâîìó ðåãóëþâàíí³, îñ-
ê³ëüêè ïåâí³ ñôåðè ñóñï³ëüíèõ â³äíîñèí ùå íå â³ä÷óëè íà ñîá³ âïëèâó íîâ³òíüîãî
äæåðåëà ïðàâà.

Àíàë³ç ñóäîâî¿ ïðàêòèêè Âåðõîâíîãî Ñóäó Óêðà¿íè òà ðåºñòðó ñóäîâèõ ð³øåíü
äîçâîëèâ âèçíà÷èòè, ùî íà ñüîãîäí³ Âåðõîâíèé Ñóä Óêðà¿íè ïðèéíÿâ ð³øåííÿ ïî
çðàçêîâ³é ñïðàâ³ òà âèí³ñ ïîñòàíîâó â³ä 06.11.2018 ¹ 812/292/18 ïî ñïðàâ³ ÏÇ
9901/22/18 çà ïîçîâîì îáëàñíî¿ êîìóíàëüíî¿ óñòàíîâè “Ëóãàíñüêèé îáëàñíèé
öåíòð ï³äòðèìêè ìîëîä³æíèõ ³í³ö³àòèâ òà ñîö³àëüíèõ äîñë³äæåíü” (äàë³ –
ËÎÖÏÌ²ÑÄ) äî Ãîëîâíîãî óïðàâë³ííÿ Äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè
ó Ëóãàíñüê³é îáëàñò³ (äàë³ – ÃÓ ÄÔÑ ó Ëóãàíñüê³é îáëàñò³) ùîäî ñêàñóâàííÿ
ð³øåííÿ â³äïîâ³äà÷à â³ä 13 ãðóäíÿ 2017 ð. ¹ 0040151304 ïðî çàñòîñóâàííÿ øòðàô-
íèõ ñàíêö³é òà íàðàõóâàííÿ ïåí³ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî âíåñêó [9].

Çàçíà÷åíà ñïðàâà áóëà ïåðåäàíà íà ðîçãëÿä Âåðõîâíîãî Ñóäó Óêðà¿íè
Ëóãàíñüêèì îêðóæíèì àäì³í³ñòðàòèâíèì ñóäîì íà ï³äñòàâ³ ï. 21 ÷. 1 ñò. 4 Êîäåêñó
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè (äàë³ – ÊÀÑÓ), îñê³ëüêè â³äïîâ³äàëà
îçíàêàì òèïîâèõ ñïðàâ. Ñïðàâà â òîìó, ùî íà òîé ÷àñ ó ñóäàõ ïåðøî¿ ³íñòàíö³¿ íà
ðîçãëÿä³ ïåðåáóâàëî á³ëüøå 2 òèñ. ïîçîâ³â â³ä ïëàòíèê³â ºäèíîãî âíåñêó, çàðåºñò-
ðîâàíèõ ó çîí³ ÀÒÎ, äî Äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè (äàë³ – ÄÔÑ
Óêðà¿íè) ùîäî ñêàñóâàííÿ ð³øåííÿ ÄÔÑ ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é
òà/àáî íàðàõóâàííÿ ïåí³ çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó â
ïåð³îä ç 14 êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿ íà ï³äñòàâ³
÷. 10 òà ï. 2 ÷. 11 ñò. 25 Çàêîíó Óêðà¿íè â³ä 8 ëèïíÿ 2010 ð. ¹ 2464-VI “Ïðî çá³ð
òà îáë³ê ºäèíîãî âíåñêó íà çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ”
(äàë³ – Çàêîí ¹ 2464-VI), à òàêîæ ïåðåáóâàííÿ ïîçèâà÷³â ÿê ïëàòíèê³â ºäèíîãî
âíåñêó íà îáë³êó â îðãàíàõ äîõîä³â ³ çáîð³â, ðîçòàøîâàíèõ íà òåðèòîð³¿ íàñåëåíèõ
ïóíêò³â, âèçíà÷åíèõ ïåðåë³êîì, çàçíà÷åíèì ó ñò. 2 Çàêîíó Óêðà¿íè â³ä 2 âåðåñíÿ
2014 ð. ¹ 1669-VII “Ïðî òèì÷àñîâ³ çàõîäè íà ïåð³îä ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿
îïåðàö³¿” (äàë³ – Çàêîí ¹ 1669-VII), äå ïðîâîäèëàñÿ àíòèòåðîðèñòè÷íà îïåðàö³ÿ,
ðîçïî÷àòà â³äïîâ³äíî äî Óêàçó Ïðåçèäåíòà Óêðà¿íè â³ä 14 êâ³òíÿ 2014 ð. ¹ 405/
2014 “Ïðî ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè â³ä 13 êâ³òíÿ
2014 ðîêó “Ïðî íåâ³äêëàäí³ çàõîäè ùîäî ïîäîëàííÿ òåðîðèñòè÷íî¿ çàãðîçè ³
çáåðåæåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè”, ùî îáóìîâëþº çâ³ëüíåííÿ â³ä
çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðàõóâàííÿ ïåí³ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî
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âíåñêó â³äïîâ³äíî äî ï. 94 ðîçä³ëó VIII “Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ”
Çàêîíó ¹ 2464-VI íà ïåð³îä ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿) [9].

Ñóòí³ñòü ñïîðó ïîëÿãàëà ó òîìó, ùî ïëàòíèêè ºäèíîãî âíåñêó íà çàãàëüíî-
îáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ (íàäàë³ – ºäèíèé âíåñîê), âèçíà÷åí³
ñò. 4 Çàêîíó Óêðà¿íè â³ä 8.07.2017 ¹ 2464-VI “Ïðî çá³ð òà îáë³ê ºäèíîãî âíåñêó
íà çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ” (äàë³ – Çàêîí ¹ 2464-
VI) [10], ÿê³ ïåðåáóâàþòü íà îáë³êó â îðãàíàõ ô³ñêàëüíî¿ ñëóæáè, ðîçòàøîâàíèõ
íà òåðèòîð³¿ íàñåëåíèõ ïóíêò³â, âèçíà÷åíèõ ïåðåë³êîì, çàçíà÷åíèì ó ñò. 2 Çàêîíó
Óêðà¿íè â³ä 15.10.2014 ¹ 1669-V²²² “Ïðî òèì÷àñîâ³ çàõîäè íà ïåð³îä ïðîâåäåííÿ
àíòèòåðîðèñòè÷íî¿ îïåðàö³¿” (äàë³ – Çàêîí ¹ 1669-V²²²) [11], äå ïðîâîäèëàñÿ
àíòèòåðîðèñòè÷íà îïåðàö³ÿ, ðîçïî÷àòà â³äïîâ³äíî äî Óêàçó Ïðåçèäåíòà Óêðà¿íè
â³ä 14 êâ³òíÿ 2014 ð. ¹ 405/2014 “Ïðî ð³øåííÿ Ðàäè íàö³îíàëüíî¿ áåçïåêè ³
îáîðîíè Óêðà¿íè â³ä 13 êâ³òíÿ 2014 ðîêó “Ïðî íåâ³äêëàäí³ çàõîäè ùîäî ïîäîëàííÿ
òåðîðèñòè÷íî¿ çàãðîçè ³ çáåðåæåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè” (íàäàë³ –
Óêàç Ïðåçèäåíòà ¹ 405/2014) [12] çâ³ëüíÿëèñÿ â³ä îáîâ’ÿçêó ñâîº÷àñíîãî òà â
ïîâíîìó îáñÿç³ íàðàõîâóâàòè, îá÷èñëþâàòè ³ ñïëà÷óâàòè ºäèíèé âíåñîê òà âèêîíó-
âàòè ³íø³ îáîâ’ÿçêè, ïåðåäáà÷åí³ ÷. 2 ñò. 6 Çàêîíó ¹ 2464-VI íà ï³äñòàâ³ ïï. 8 ï. 4
ñò. 11 “Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ” Çàêîíó ¹ 1669-V²²² íà ïåð³îä ç
14 êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿ àáî â³éñüêîâîãî ÷è
íàäçâè÷àéíîãî ñòàíó [11].

Çã³äíî ç ÷. 2 ñò. 1 Çàêîíó ¹ 1669-V²²², òåðèòîð³ÿ ïðîâåäåííÿ àíòèòåðî-
ðèñòè÷íî¿ îïåðàö³¿ – òåðèòîð³ÿ Óêðà¿íè, íà ÿê³é ðîçòàøîâàí³ íàñåëåí³ ïóíêòè,
âèçíà÷åí³ ó çàòâåðäæåíîìó Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ïåðåë³êó, äå ïðîâîäèëàñÿ
àíòèòåðîðèñòè÷íà îïåðàö³ÿ, ðîçïî÷àòà â³äïîâ³äíî äî Óêàçó Ïðåçèäåíòà ¹ 405/
2014 [11]. Ïåðåë³ê íàñåëåíèõ ïóíêò³â, íà òåðèòîð³¿ ÿêèõ çä³éñíþºòüñÿ àíòèòåðîðè-
ñòè÷íà îïåðàö³ÿ, çàòâåðäæóâàâñÿ ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
â³ä 30 æîâòíÿ 2014 ð. ¹ 1053-ð [13], ä³þ ÿêîãî áóëî çóïèíåíî ðîçïîðÿäæåííÿì
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 05.11.2014 ¹ 1079-ð [14], ÿêå âòðàòèëî ÷èíí³ñòü
çã³äíî ç ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 02.12.2015 ¹ 1275-ð
[15]. Ï³äñòàâîþ äëÿ òàêîãî çâ³ëüíåííÿ âèçíà÷àëàñÿ çàÿâà ïëàòíèêà ºäèíîãî âíåñêó,
ÿêà ïîâèííà ïîäàâàòèñÿ íèì äî îðãàíó äîõîä³â ³ çáîð³â çà îñíîâíèì ì³ñöåì îáë³-
êó àáî çà ì³ñöåì éîãî òèì÷àñîâîãî ïðîæèâàííÿ ó äîâ³ëüí³é ôîðì³ íå ï³çí³øå
òðèäöÿòè êàëåíäàðíèõ äí³â, íàñòóïíèõ çà äíåì çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿
îïåðàö³¿ [11].

Îòæå, äëÿ òîãî, ùîá áóòè çâ³ëüíåíèì â³ä ñïëàòè ºäèíîãî âíåñêó (íà ïåð³îä
ç 14 êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿ àáî â³éñüêîâîãî ÷è
íàäçâè÷àéíîãî ñòàíó), ïëàòíèêè òàêîãî âíåñêó ìàëè á: ïåðåáóâàòè íà îáë³êó â
îðãàíàõ ô³ñêàëüíî¿ ñëóæáè, ðîçòàøîâàíèõ íà òåðèòîð³¿ íàñåëåíèõ ïóíêò³â, äå
ïðîâîäèòüñÿ àíòèòåðîðèñòè÷íà îïåðàö³ÿ; ïîäàòè çàÿâó çà îñíîâíèì ì³ñöåì îáë³êó
àáî çà ì³ñöåì òèì÷àñîâîãî ïðîæèâàííÿ ó äîâ³ëüí³é ôîðì³. Êð³ì çâ³ëüíåííÿ â³ä
îáîâ’ÿçêó ñïëàòè ºäèíîãî âíåñêó, çã³äíî ç íîðìàìè Çàêîíó ¹ 1669-V²²², ïëàòíèêè
òàêîãî âíåñêó çâ³ëüíÿëèñÿ òàêîæ â³ä â³äïîâ³äàëüíîñò³ çà íåâèêîíàííÿ îáîâ’ÿçê³â
ïëàòíèêà ºäèíîãî âíåñêó â ïåð³îä ç 14 êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðè-
ñòè÷íî¿ îïåðàö³¿, øòðàôí³ òà ô³íàíñîâ³ ñàíêö³¿ äî íèõ íå çàñòîñîâóâàëèñÿ, à íå-
äî¿ìêà, ùî âèíèêëà ó ïëàòíèê³â ºäèíîãî âíåñêó, ÿê³ â³äïîâ³äàëè çàçíà÷åíèì âè-
ùå îçíàêàì, âèçíàâàëàñÿ áåçíàä³éíîþ òà ï³äëÿãàëà ñïèñàííþ â ïîðÿäêó, ïåðåäáà÷å-
íîìó Ïîäàòêîâèì êîäåêñîì Óêðà¿íè äëÿ ñïèñàííÿ áåçíàä³éíîãî ïîäàòêîâîãî áîðãó
[11]. Çäàâàëîñÿ á, çàêîíîäàâåöü ïîòóðáóâàâñÿ ïðî ³íòåðåñè ñóá’ºêò³â ãîñïîäà-
ðþâàííÿ, ùî çä³éñíþþòü ä³ÿëüí³ñòü íà òåðèòîð³¿ ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿
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îïåðàö³¿, òà îñ³á, ÿê³ ïðîæèâàþòü ó çîí³ ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿
àáî ïåðåñåëèëèñÿ ç íå¿ ï³ä ÷àñ ¿¿ ïðîâåäåííÿ, ïðîòå íà ïðàêòèö³ âèíèêëà ïðîáëåìà.

Îðãàíè ÄÔÑ Óêðà¿íè, ñïèðàþ÷èñü íà ñò. 10 Çàêîíó ¹ 1669-V²²², îêð³ì
ôàêòó ïåðåáóâàííÿ ïëàòíèê³â ºäèíîãî âíåñêó íà îáë³êó â îðãàíàõ ÄÔÑ Óêðà¿íè,
ðîçòàøîâàíèõ íà òåðèòîð³¿ íàñåëåíèõ ïóíêò³â, äå ïðîâîäèëàñÿ àíòèòåðîðèñòè÷íà
îïåðàö³ÿ, çàÿâè ïðî çâ³ëüíåííÿ â³ä âèêîíàííÿ îáîâ’ÿçê³â, ïåðåäáà÷åíèõ ÷. 2 ñò. 6
Çàêîíó ¹ 2464-VI, âèìàãàþòü ùå ñåðòèô³êàò Òîðãîâî-ïðîìèñëîâî¿ ïàëàòè Óêðà¿íè
(äàë³ – ÒÏÏ Óêðà¿íè) ïðî íàÿâí³ñòü ôîðñ-ìàæîðíèõ îáñòàâèí, ÿê³ ïðèçâåëè äî
íåñâîº÷àñíî¿ ñïëàòè ºäèíîãî âíåñêó â ïåð³îä 2014–2015 ðîê³â.

Ïðîòå îòðèìàòè ñåðòèô³êàò ïðî íàÿâí³ñòü ôîðñ-ìàæîðíèõ îáñòàâèí – ïðî-
âåäåííÿ ÀÒÎ â ÒÏÏ Óêðà¿íè âèÿâèëîñÿ íåïðîñòî. Ïðè÷èíà â³äìîâè ó âèäàíí³
òàêèõ ñåðòèô³êàò³â îá´ðóíòîâóâàëàñÿ ó ëèñò³ ÒÏÏ Óêðà¿íè â³ä 09.01.2015 ¹ 106/
05-5.4 òàê: “…ó ï. 5 ñò. 11 “Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ Çàêîíó ¹ 1669-
V²²² çàçíà÷åíî, ùî Êàá³íåò Ì³í³ñòð³â Óêðà¿íè ó äåñÿòèäåííèé ñòðîê ç äíÿ îïóá-
ë³êóâàííÿ íàçâàíîãî Çàêîíó çàòâåðäæóº Ïåðåë³ê íàñåëåíèõ ïóíêò³â, íà òåðèòîð³¿
ÿêèõ çä³éñíþâàëàñÿ àíòèòåðîðèñòè÷íà îïåðàö³ÿ, ðîçïî÷àòà â³äïîâ³äíî äî Óêàçó
Ïðåçèäåíòà Óêðà¿íè ¹ 405/2014 ó ïåð³îä ç 14.04.2014 äî ¿¿ çàê³í÷åííÿ. Ïðîòå ä³ÿ
ðîçïîðÿäæåííÿ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 30.10.2014 ¹ 1053-ð “Ïðî çàòâåðä-
æåííÿ ïåðåë³êó íàñåëåíèõ ïóíêò³â, íà òåðèòîð³¿ ÿêèõ çä³éñíþâàëàñÿ àíòèòåðîðè-
ñòè÷íà îïåðàö³ÿ”, çóïèíåíà ðîçïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä
05.11. 2014 ¹ 1079-ð. ²íôîðìàö³þ ùîäî êîíòðîëüîâàíî¿ òåðèòîð³¿ ñèëàìè ÀÒÎ ùî-
äåííî íàäàº Øòàá Àíòèòåðîðèñòè÷íîãî öåíòðó ïðè Ñëóæá³ áåçïåêè Óêðà¿íè” [16].

Îòæå, âèíèêëà ñèòóàö³ÿ, çà ÿêî¿ ïåâí³ ñóá’ºêòè ìàëè ïðàâî íà çâ³ëüíåííÿ
â³ä ñïëàòè ºäèíîãî âíåñêó, â³ä â³äïîâ³äàëüíîñò³ çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà
ºäèíîãî âíåñêó, â³ä íàðàõóâàííÿ øòðàôíèõ òà ô³íàíñîâèõ ñàíêö³é, ïðîòå ÷åðåç òå,
ùî âîíè íå ìîãëè îòðèìàòè ñåðòèô³êàò ÒÒÏ ïðî ïðîâåäåííÿ ÀÒÎ, ïðîãîëîøåí³
ïðàâà çàëèøàëèñÿ äåêëàðàòèâíèìè. Îðãàíè ÄÔÑ Óêðà¿íè, îòðèìàâøè çàÿâó â³ä
ïëàòíèêà ºäèíîãî âíåñêó çà îñíîâíèì ì³ñöåì îáë³êó àáî çà ì³ñöåì òèì÷àñîâîãî
ïðîæèâàííÿ ùîäî çâ³ëüíåííÿ â³ä ñïëàòè òàêîãî âíåñêó, ïðîäîâæóâàëè íàðàõîâóâàòè
íå ëèøå ºäèí³ âíåñêè, à é øòðàôí³ ñàíêö³¿ òà ïåíþ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî
âíåñêó ³ íàäñèëàëè ð³øåííÿ ïðî ¿õ ñïëàòó ïëàòíèêàì ºäèíîãî âíåñêó, àðãóìåíòóþ÷è
öå òèì, ùî íåìîæëèâ³ñòü âèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó íå ï³ä-
òâåðäæåíà ñåðòèô³êàòîì ÒÏÏ Óêðà¿íè.

Ïëàòíèêè ºäèíîãî âíåñêó, ùî ìàëè ïðàâî íà çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³
çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó (â³ä íàðàõóâàííÿ øòðàôíèõ
òà ô³íàíñîâèõ ñàíêö³é) ñòàëè ìàñîâî ïîäàâàòè ïîçîâè ó ñóäè ç âèìîãàìè ñêàñóâàííÿ
ð³øåíü îðãàí³â ÄÔÑ Óêðà¿íè ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðàõóâàííÿ
ïåí³ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî âíåñêó, ùî ïðèçâåëî äî ïåðåäà÷³ Ëóãàíñüêèì
îêðóæíèì àäì³í³ñòðàòèâíèì ñóäîì ñïðàâè çà ïîçîâîì ËÎÖÏÌ²ÑÄ äî ÃÓ ÄÔÑ
ó Ëóãàíñüê³é îáëàñò³ äî Âåðõîâíîãî Ñóäó Óêðà¿íè ÿê òèïîâî¿ ñïðàâè äëÿ âèíåñåííÿ
çðàçêîâîãî ð³øåííÿ.

Âåðõîâíèé Ñóä Óêðà¿íè ó ñâî¿é ïîñòàíîâ³ ¹ 812/292/18 ä³éøîâ òàêèõ
âèñíîâê³â:

1) ïðè ðîçá³æíîñò³ ì³æ çàãàëüíèì ³ ñïåö³àëüíèì íîðìàòèâíî-ïðàâîâèì àêòîì
ïåðåâàãà íàäàºòüñÿ ñïåö³àëüíîìó, ÿêùî â³í íå ñêàñîâàíèé âèäàíèì ï³çí³øå àêòîì
(çà çì³ñòîì ñò. 1, ÷. 1, 2 ñò. 8 Êîíñòèòóö³¿ Óêðà¿íè, Óêðà¿íà º ïðàâîâîþ äåðæàâîþ,
â ÿê³é âèçíàºòüñÿ ³ ä³º ïðèíöèï âåðõîâåíñòâà ïðàâà; Êîíñòèòóö³ÿ Óêðà¿íè ìàº
íàéâèùó þðèäè÷íó ñèëó, çàêîíè ïðèéìàþòüñÿ íà ¿¿ îñíîâ³ é ìàþòü â³äïîâ³äàòè
¿é; â³äïîâ³äíî äî ñò. 22 Êîíñòèòóö³¿ Óêðà¿íè, ïðè ïðèéíÿòò³ íîâèõ çàêîí³â àáî
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âíåñåíí³ çì³í äî ÷èííèõ çàêîí³â íå äîïóñêàºòüñÿ çâóæåííÿ çì³ñòó òà îáñÿãó
³ñíóþ÷èõ ïðàâ ³ ñâîáîä);

2) âèìîãà ùîäî ïîäàííÿ ñåðòèô³êàòó ÒÏÏ Óêðà¿íè ÿê óìîâè äëÿ çâ³ëüíåííÿ
â³ä øòðàôó òà/àáî ïåí³ çà íåñâîº÷àñíå òà/àáî íå â ïîâíîìó îáñÿç³ íàðàõóâàííÿ,
îá÷èñëåííÿ ÷è ñïëàòó ºäèíîãî âíåñêó º íåîá´ðóíòîâàíîþ âèìîãîþ ç áîêó îðãàíó
äîõîä³â òà çáîð³â, îñê³ëüêè:

à) îðãàíè ÄÔÑ Óêðà¿íè, à òàêîæ ïëàòíèêè ºäèíîãî âíåñêó ï³ä ÷àñ çä³éñíåííÿ
ñâî¿õ ïîâíîâàæåíü òà îáîâ’ÿçê³â çàñòîñîâóþòü ïðèïèñè Çàêîíó ¹ 2464-V², îñê³ëüêè
ïðàâîâ³ òà îðãàí³çàö³éí³ çàñàäè çàáåçïå÷åííÿ çáîðó òà îáë³êó ºäèíîãî âíåñêó íà
çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå ñîö³àëüíå ñòðàõóâàííÿ, óìîâè òà ïîðÿäîê éîãî íà-
ðàõóâàííÿ ³ ñïëàòè òà ïîâíîâàæåííÿ îðãàíó, ùî çä³éñíþº éîãî çá³ð òà âåäåííÿ îá-
ë³êó, ïåðåäáà÷åí³ ñàìå öèì Çàêîíîì, íîðìè ÿêîãî º ñïåö³àëüíèìè, ïîð³âíþþ÷è
ç íîðìàìè Çàêîíó ¹ 1669-V²²²;

á) ºäèíà ï³äñòàâà äëÿ çâ³ëüíåííÿ â³ä âèêîíàííÿ îáîâ’ÿçê³â ç³ ñïëàòè ºäèíîãî
âíåñêó çàçíà÷åíà â íîðì³ ï. 93 (ó ïîäàëüøîìó ï. 94) ðîçä³ëó ²²² “Ïðèê³íöåâ³ òà
ïåðåõ³äí³ ïîëîæåííÿ” Çàêîíó ¹ 2464-VI ³ íå ïåðåäáà÷àº îáîâ’ÿçêó ïîäàííÿ òàêîãî
ñåðòèô³êàòó;

â) ïîäàííÿ çàÿâè ÿê ï³äñòàâè äëÿ çâ³ëüíåííÿ â³ä âèêîíàííÿ îáîâ’ÿçê³â, ïå-
ðåäáà÷åíèõ ÷. 2 ñò. 6 Çàêîíó ¹ 2464-VI, º äîäàòêîâîþ óìîâîþ äëÿ ñïèñàííÿ ³ â
ïîäàëüøîìó â³äñóòíîñò³ íàðàõóâàííÿ øòðàôíèõ ñàíêö³é òà ïåí³ íà ñóìè íåñâîº÷àñíî¿
ñïëàòè çîáîâ’ÿçàíü ïî ºäèíîìó âíåñêó, ïåðåäáà÷åíîìó Ïîäàòêîâèì êîäåêñîì Óê-
ðà¿íè äëÿ ñïèñàííÿ áåçíàä³éíîãî ïîäàòêîâîãî áîðãó; ïëàòíèê ºäèíîãî âíåñêó ìàº
ìîæëèâ³ñòü ïîäàííÿ òàêî¿ çàÿâè ïðîòÿãîì ïåâíîãî ñòðîêó (òðèäöÿòè äí³â) ï³ñëÿ
çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿, íàòîì³ñòü, çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³
ïåðåäáà÷åíî áåçïîñåðåäíüî ó Çàêîí³ ¹ 2464-VI òà íå ïîòðåáóº äîäàòêîâîãî çâåð-
íåííÿ, îñê³ëüêè öÿ íîðìà âñòàíîâëþº “íåçàñòîñóâàííÿ â³äïîâ³äàëüíîñò³, øòðàôíèõ
òà ô³íàíñîâèõ ñàíêö³é” òà àäðåñîâàíà íàñàìïåðåä äî îñ³á, íàä³ëåíèõ ïîâíîâàæåííÿìè
ùîäî çàñòîñóâàííÿ â³äïîâ³äàëüíîñò³, øòðàôíèõ ³ ô³íàíñîâèõ ñàíêö³é;

3) íîðìè çàêîíîäàâñòâà, ÿê³ äîïóñêàþòü íåîäíîçíà÷íå àáî ìíîæèííå òëó-
ìà÷åííÿ, çàâæäè òðàêòóþòüñÿ íà êîðèñòü îñîáè (âåðõîâåíñòâî ïðàâà, ïåðåäáà÷åíå
ÿê ïðèíöèï ñóäî÷èíñòâà â Óêðà¿í³ (÷. 2 ñò. 6 ÊÀÑÓ), íåîáõ³äí³ñòü äîòðèìàííÿ
ºâðîïåéñüêèõ ñòàíäàðò³â (Çàêîí Óêðà¿íè ¹ 1402-V²²²) òà çàñòîñóâàííÿ ïðàêòèêè
ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (ñò. 17 Çàêîíó Óêðà¿íè â³ä 23.02.2006 ¹ 347-
²V “Ïðî âèêîíàííÿ ð³øåíü òà çàñòîñóâàííÿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ
ëþäèíè”, âðàõóâàííÿ ïðàâîâî¿ ïîçèö³¿ öüîãî ñóäó, âèêëàäåíî¿ â ð³øåíí³ â³ä
14 æîâòíÿ 2010 ð. ó ñïðàâ³ “Ùîê³í ïðîòè Óêðà¿íè” (çàÿâè ¹ 23759/03 òà ¹ 37943/
06), äå ñóä âèçíà÷èâ êîíöåïö³þ ÿêîñò³ çàêîíó, çîêðåìà ç âèìîãîþ, ùîá â³í áóâ
äîñòóïíèì äëÿ çà³íòåðåñîâàíèõ îñ³á, ÷³òêèì òà ïåðåäáà÷óâàíèì ó ñâîºìó çàñòîñóâàíí³)
îáóìîâëþþòü, ùî â ðàç³, êîëè íàö³îíàëüíå çàêîíîäàâñòâî ïðèïóñòèëî íåîäíîçíà÷íå
àáî ìíîæèííå òëóìà÷åííÿ ïðàâ òà îáîâ’ÿçê³â îñ³á, íàö³îíàëüí³ îðãàíè çîáîâ’ÿçàí³
çàñòîñóâàòè íàéá³ëüø ñïðèÿòëèâèé äëÿ îñ³á ï³äõ³ä);

4) ôàêò ïåðåáóâàííÿ ïëàòíèê³â ºäèíîãî âíåñêó íà îáë³êó â ô³ñêàëüíèõ
îðãàíàõ, ðîçòàøîâàíèõ íà òåðèòîð³¿ íàñåëåíèõ ïóíêò³â, äå ïðîâîäèëàñÿ àíòèòåðî-
ðèñòè÷íà îïåðàö³ÿ, º ï³äñòàâîþ äëÿ çóïèíåííÿ çàñòîñóâàííÿ äî òàêèõ ïëàòíèê³â
çàõîä³â âïëèâó, ñòÿãíåííÿ ³ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ Çàêîíó ¹ 2464-VI
[9].

Êð³ì öüîãî, Âåðõîâíèé Ñóä Óêðà¿íè âèçíà÷èâ îçíàêè òèïîâî¿ ñïðàâè, ÿê³ ó
ïîäàëüøîìó ï³äëÿãàëè âèð³øåííþ çà çðàçêîâèì ð³øåííÿì: ïîçèâà÷³ – ïëàòíèêè
ºäèíîãî âíåñêó, âèçíà÷åí³ ó ñò. 4 Çàêîíó ¹ 2464-VI; â³äïîâ³äà÷ – îðãàíè ÄÔÑ
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Óêðà¿íè; â) ïðåäìåò ñïîðó – ð³øåííÿ ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà/àáî
íàðàõóâàííÿ ïåí³ çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó â ïåð³îä ç
14 êâ³òíÿ 2014 ðîêó äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿ íà ï³äñòàâ³ ÷. 10 òà
ï. 2 ÷. 11 ñò. 25 Çàêîíó ¹ 2464-VI, à òàêîæ ïåðåáóâàííÿ ïîçèâà÷³â ÿê ïëàòíèê³â
ºäèíîãî âíåñêó íà îáë³êó â îðãàíàõ ÄÔÑ, ðîçòàøîâàíèõ íà òåðèòîð³¿ íàñåëåíèõ
ïóíêò³â, âèçíà÷åíèõ ïåðåë³êîì, çàçíà÷åíèì ó ñò. 2 Çàêîíó ¹ 1669-V²²², äå ïðî-
âîäèëàñÿ àíòèòåðîðèñòè÷íà îïåðàö³ÿ, ðîçïî÷àòà â³äïîâ³äíî äî Óêàçó Ïðåçèäåíòà
Óêðà¿íè â³ä 14 êâ³òíÿ 2014 ð. ¹ 405/2014, ùî îáóìîâëþº çâ³ëüíåííÿ â³ä çàñòî-
ñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðàõóâàííÿ ïåí³ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî
âíåñêó â³äïîâ³äíî äî ï. 93 (çì³íåíèé ó ïîäàëüøîìó íà ï. 94) ðîçä³ëó VIII “Ïðè-
ê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ” Çàêîíó ¹ 2464-VI íà ïåð³îä ïðîâåäåííÿ àíòè-
òåðîðèñòè÷íî¿ îïåðàö³¿ [9].

Ïîñòàíîâà Âåðõîâíîãî Ñóäó Óêðà¿íè ¹ 812/292/18 ïî ñïðàâ³ ÏÇ 9901/22/
18 â³ä 06.11.2018 çà ïîçîâîì îáëàñíî¿ êîìóíàëüíî¿ óñòàíîâè “Ëóãàíñüêèé îáëàñíèé
öåíòð ï³äòðèìêè ìîëîä³æíèõ ³í³ö³àòèâ òà ñîö³àëüíèõ äîñë³äæåíü” äî ÃÓ ÄÔÑ ó
Ëóãàíñüê³é îáëàñò³ ùîäî ñêàñóâàííÿ ð³øåííÿ ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é
òà íàðàõóâàííÿ ïåí³ çà íåñâîº÷àñíó ñïëàòó ºäèíîãî âíåñêó, º çðàçêîâèì ð³øåííÿì,
ÿêå íàëåæèòü çàñòîñîâóâàòè â àäì³í³ñòðàòèâíèõ ñïðàâàõ ïðè âèð³øåíí³ àíàëîã³÷íèõ
ñïîð³â çà çâåðíåííÿì ïëàòíèêà ïîäàòê³â ºäèíîãî âíåñêó äî ñóäó ç ïîçîâîì äî
îðãàí³â ÄÔÑ ç âèìîãàìè ñêàñóâàòè ð³øåííÿ ïðî çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é
òà íàðàõóâàííÿ ïåí³ çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó â ïåð³îä
ç 14 êâ³òíÿ 2014 ðîêó äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿ íà ï³äñòàâ³ ÷. 10
òà ï. 2 ÷. 11 ñò. 25 Çàêîíó ¹ 2464-VI. Çàçíà÷åíà âèùå ïîñòàíîâà º ïåðøèì ñóäîâèì
ïðåöåäåíòîì ïîä³áíîãî ðîäó, âèíåñåíèì ïî ïîäàòêîâèì ñïîðàì, ¿¿ çíà÷åííÿ äëÿ
ïîäàòêîâîãî ðåãóëþâàííÿ ïîëÿãàº â òîìó, ùî: 1) âñ³ àíàëîã³÷í³ ñïðàâè ï³äëÿãàþòü
âèð³øåííþ àíàëîã³÷íî; 2) îðãàíè ÄÔÑ Óêðà¿íè íå âèíîñèòèìóòü ð³øåíü ùîäî
çàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðàõóâàííÿ ïåí³ çà íåâèêîíàííÿ îáîâ’ÿçê³â
ïëàòíèêà ºäèíîãî âíåñêó â ïåð³îä ç 14 êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðè-
ñòè÷íî¿ îïåðàö³¿ íà ï³äñòàâ³ ÷. 10 òà ï. 2 ÷. 11 ñò. 25 Çàêîíó ¹ 2464-VI; 3) ïðàâî
ïåâíèõ ïëàòíèê³â ºäèíîãî âíåñêó íà íåçàñòîñóâàííÿ øòðàôíèõ ñàíêö³é òà íàðà-
õóâàííÿ ïåí³ çà íåâèêîíàííÿ îáîâ’ÿçê³â ïëàòíèêà ºäèíîãî âíåñêó â ïåð³îä ç 14
êâ³òíÿ 2014 ð. äî çàê³í÷åííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿, áóäå ðåàë³çîâàíå; 4) ðåà-
ë³çóºòüñÿ ïðàâî íà ñïðàâåäëèâèé ñóä, ÿêå, çã³äíî ç³ ñò. 6 ªâðîïåéñüêî¿ êîíâåíö³¿
ç ïðàâ ëþäèíè, ïîëÿãàº ó ºäèíîìó çàñòîñóâàíí³ çàêîíó.

Òàêèì ÷èíîì, ð³øåííÿ Âåðõîâíîãî Ñóäó Óêðà¿íè çà ðåçóëüòàòàìè ðîçãëÿäó
çðàçêîâî¿ ñïðàâè ÿê ñóäîâèé ïðåöåäåíò çä³éñíþº áåçïîñåðåäíº íîðìàòèâíå ðåãó-
ëþâàííÿ ïîäàòêîâèõ ïðàâîâ³äíîñèí â Óêðà¿í³ íà ñó÷àñíîìó åòàï³. Âðàõîâóþ÷è
êîíôë³êòí³ñòü ïîäàòêîâèõ ïðàâîâ³äíîñèí, íåïîñë³äîâí³ñòü â³ò÷èçíÿíîãî çàêîíî-
äàâöÿ ïðè ðîçðîáëåíí³ òà ïðîâàäæåíí³ íîâèõ íîðì ïîäàòêîâîãî çàêîíîäàâñòâà,
ïîðóøåííÿ áàëàíñó ïðèâàòíèõ ³ ïóáë³÷íèõ ³íòåðåñ³â ïðè îïîäàòêóâàíí³ íà êîðèñòü
ïóáë³÷íèõ ³íòåðåñ³â, ä³ÿëüí³ñòü ÄÔÑ Óêðà¿íè, ñïðÿìîâàíó íà çàáåçïå÷åííÿ ðåà-
ë³çàö³¿ âèêëþ÷íî ô³ñêàëüíî¿ ôóíêö³¿, ê³ëüê³ñòü ïîäàòêîâèõ ñïîð³â, ùî ïåðåáóâàþòü
íà ðîçãëÿä³ àäì³í³ñòðàòèâíèõ ñóä³â Óêðà¿íè, ìîæíà ïðîãíîçóâàòè ïîÿâó íîâèõ
çðàçêîâèõ ð³øåíü ÂÑ ïî ïîäàòêîâèì ñïîðàì, à, îòæå, – ïîñèëåííÿ âïëèâó ð³øåíü
ÂÑ çà ðåçóëüòàòàìè ðîçãëÿäó çðàçêîâî¿ ñïðàâè ÿê ñóäîâîãî ïðåöåäåíòó íà ïîäàòêîâ³
ïðàâîâ³äíîñèíè â Óêðà¿í³.
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DECISIONS OF THE SUPREME COURT OF UKRAINE
ON RESULTS OF THE EXAMINATION OF MODEL CASE IN TAX LAW

At the present stage, according to the updated legislation, the Decree of the
Supreme Court of Ukraine on the results of consideration of model cases (hereinaf-
ter – model decisions) have got the signs of judicial precedents. The urgency of the
introduction of a judicial precedent is confirmed precisely in the tax legal relationship,
as it contributes to the implementation of the right to a fair trial, which, according
to Art. 6 of the European Convention on Human Rights, is the unified application
of the law.

Paper considers the acquisition of a decision on the results of consideration of
model case signs of a judicial precedent on an example of the Decree of the Supreme
Court of Ukraine on model case approved by the resolution number 812/292/18
No 812/292/18 on the case PZ 9901/22/18 of 06.11.2018 under the claim of the
Regional Community Establishment “Luhansk Regional Center for Support of Youth
Initiatives and Social Studies” (hereinafter – LRCSYISS) to the Main Directorate of
the State Fiscal Service of Ukraine in the Luhansk region regarding the cancellation
of the defendant’s decision from December 13, 2017 No 0040151304 about penalty
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charges for the late payment of a single premium. The situation is considered in which
certain subjects were entitled to exemption from payment of a single payment, from
liability for non-fulfillment of the obligations by the payer of the single payment,
from the calculation of penalties and financial sanctions, however, because they could
not get a certificate of the TTP because of anti-terrorist operation, the proclaimed
rights remained declarative ones. Bodies of the SFS of Ukraine, having received a
statement from the payer of a single payment at the main place of registration or at
the place of its temporary residence in respect of the exemption from payment of such
contribution, continued to charge not only single contributions, but also penalties
and penalties for late payment of the single contribution. The Supreme Court of
Ukraine passed the resolution to abolish the decision to impose fines and to charge
a fine for late payment of the single payment, and recognized this decision as a model
one to be applied in administrative cases when dealing with similar disputes. The
above-mentioned resolution is the first judicial precedent of such kind, which was
passed on tax disputes.

Taking into account the conflict nature of tax legal relations, the inconsistency
of the domestic legislator with the development and implementation of new rules of
tax legislation, the violation of the balance of private and public interests in taxation
in favor of the public interest, the activity of the SFS of Ukraine, which is aimed at
the insurance of the implementation of exclusive fiscal functions, the number of tax
disputes being considering administrative courts of Ukraine, it is possible to predict
the emergence of new exemplary decisions of the Arbitration Court on Tax Disputes,
and therefore – strengthening of an influence of the decisions of the Armed Forces on
the results of examining the model case as a judicial precedent for tax relations in
Ukraine.

Keywords: model case, Supreme Court Decree, payer, court case, source of law.

Îòðèìàíî 30.11.2018


